Framing the Trustee Role with an Estate Attorney

Equips advisors to lead collaborative, informed discussions with attorneys while neutralizing common objections

🧠 Story Setup: “The Drafting Details That Make or Break the Plan”
“A client once had a clean estate plan—until I read the draft trust. The word ‘shall’ locked the trust into a single state forever. Later, the family wanted access to a better trustee structure and couldn’t move. That one word cut off flexibility, and the client’s intent got boxed in.”

🎤 Conversation Opener: Setting the Right Tone
“Thanks for your time—I know clients depend on you to build documents that last. I wanted to share a few planning techniques that have helped clients preserve their advisor relationships and retain optionality through modern trustee structures.”

🧱 Core Points to Discuss
1. Governing Law: “May” vs. “Shall”
“I’ve seen trusts that require a fixed governing law, often the client’s home state. I’d encourage using ‘may’ language instead. That way, the future trustee can adjust situs for better tax law, administrative flexibility, or modern trust tools.”
“We’re headquartered in South Dakota, but we don’t ask you to name it now—just allow the trustee the ability to change it later, if it’s in the beneficiaries’ best interest. It’s about keeping the door open.”

2. Modern Trustee Tools: Directed Trusts
“The client wants me to remain involved as the investment advisor after death or incapacity. The cleanest structure I’ve seen is a directed trust, where the trustee follows the investment advisor’s direction. No investment fiduciary liability for the trustee—it’s clearly defined.”
“These structures aren’t new. Delaware implemented them in 1986. South Dakota has recognized them since 1997. This is how high-functioning families keep the right people doing what they do best.”

3. Removing and Replacing Trustees
“We also recommend allowing beneficiaries to remove and appoint a corporate trustee—with or without cause—as long as that trustee has, say, $1 billion in AUM or administration. That holds us accountable without compromising prudence.”
“And don’t worry—trust companies know when a beneficiary is shopping for someone who’ll say yes to every distribution. The questions are subtle, but we can spot it.”

4. Capital & Surplus Requirements
“In the old days, capital and surplus mattered when trust companies held bearer bonds in vaults. But today, nearly all assets are held at custodians like Schwab, Fidelity, Pershing, and LPL—all with billions in reserve.”
“What matters more now is: Does the trustee administer at scale? Do they support modern structures like directed trusts? And are they built to collaborate with advisors instead of replace them?”
“Wealth Advisors Trust Company is at $3B+ in assets administered. That’s a better measure of stability than surplus from a legacy model.”

🔁 Common Attorney Pushbacks & Advisor Responses
	Pushback
	Advisor Response

	“I’ve never used South Dakota law.”
	“Totally fair—and we’re not asking you to lock that in. Just include language that gives the trustee discretion to move situs for administrative purposes. It’s about giving the trust future flexibility, not dictating anything today.”

	“Why wouldn’t the client just use a local bank?”
	“Some local banks say they work with advisors, but it’s rarely a core competency. They may start cooperative, but down the road they often consolidate assets in-house. Directed trust laws prevent that drift—and clients deserve tools that preserve intent.”

	“Allowing beneficiaries to remove trustees is dangerous.”
	“It could be—unless you set smart limits. Require the replacement to be a corporate trustee with at least $1B AUA. That gives control without risk. And it keeps trustees accountable, which clients appreciate.”

	“I don’t like putting directed language into documents.”
	“That makes sense, especially if it’s new to you. But the client wants to keep their advisor in the plan long-term. Directed trusts do that with legal clarity. They’ve been in use for decades in states like DE and SD—and WATC does nothing but directed trusts. This isn’t a workaround. It’s best practice.”



📬 Offer to Collaborate
“If you'd like to review sample language, I can send WATC’s drafting packet. They’re happy to customize it based on your preferences and the client’s structure. Totally your call, but it’s often easier than reinventing the wheel.”

